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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Rl Arising out of Order-in-Original Nos. 15/DC/Demand/2020-21/S. Tax dated 24.09.2020,
passed by the Deputy Commissioner, Central GST & Central Excise, Div-l, Ahmedabad-North.

& Adierdmat &1 91 T4 Yo Name & Address of the Appellant / Respondent

Appellant- M/s. Ingersoll Rand (India) Ltd, Plot No. 21-30, GIDC Estate, Naroda,
Ahmedabad-382330.

Respondent- Deputy Commissioner, Central GST & Central Excise, Div-l, Ahmedabad-North.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Gowvt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse o1 to
__another factory or from one warehouse to another during the course of processing of the goods in «
'\_aFehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It shouid also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved IS more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2" floor,.Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal} Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FUT T 2 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C {2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shail include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) ~amount payable under Rule 6 of the Cenvat Credit Rules.
w T AW & ARy e WROET & TAE W yed Iwa e a1 gvs aRa @ & A R aw gew
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"~ Inview of above, an zppeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER IN APPEAL

M/s.- Ingersoll Rand (In'dia) Ltd., Plot No0.21-30, GIDC Eétaté,' Naroda,
Ahmedabad-382330 (hereinafter referred to as 'the appeliant’) have filed the instant
appeal against the OIO No.15/DC/Demand/2020-21/S.Tax dated 24109.2020-(in short
‘impugned order’) _péssed by the Deputy Commissioner, Central GST, Division-I,
Ahmedabad North (hereinafter referred to as ' the adjudicating authority’). '

2. The facts of the case, in bnef are that during the course of audit conducted by -
the officers of Central GST Audit, Ahmedabad on reconciling ST-3 returns with the
ledgers and Balance Sheet of the appellant company, it was notlced that the
appeliant durlng the period July, 2015 to March, 2017,

a)' incurred expenses towards renting of cab bUt failed to pay s.ervicertax‘amount of
Rs.6,10,651/- under RCM as ber Notification No. 30/2012. On being pointed
out, they paid the tax alongwith interest of Rs.1, 90 170/- however they did not
pay the penalty ‘ . :

b)- short. pald service tax under RCM on Iegal consultancy fee paid by them in F.Y.
2015-16. On being pointed out by audit, they paid the service tax amount of

Rs.1,56,577/- alongwith interest- of Rs.61 387/- however, they did not pay the
. penalty,

c¢) forfeited advance income of R§.41,01;552/- in Miscellaneous income Ledger.

This amount was recovered from their customer against the cancellation of

_order, i.e,, an income for tolerating the act of his customers. It appeared that the
said activity was taxable and was covered under declared service “Agreeing to

' the obligation to refrain from an act, or to tolerate an act or a situation, or to
tolerate an act or a situation, or to do an act’ defined under Section 66E of the
Finance Act (F.A), 1994. The appellant, however, argued that the forfeiture of
amount received as advance was towards sale of goods and does not fall within

- the scope of said service. Therefore, service tax liability of Rs.6,15,233/-
alongwith interest and penalty, on the said income was not paid by them.

‘3. Based on the above audit observation, a Show Cause Notice (SCN for brevity)
SCN No.VI/1(b)-01/C-V/AP-31/2017-18 dated 23. 07.2018 was issued to the appellant -

invoking extended period of limitation and proposing; demand and recovery of total

. service tax amount of Rs.13,82,461/- under proviso to Section 73(1) of the F.A, 1994

- and appropriation of service tax amount of Rs.6,10,651/- and Rs.1,56,577/- already

paid against this demand; recovery of interest on'aforesaid demand under Section 75

" and appropriation of Rs.1,90,170/- and Rs.61,387/- already paid against their interest

liability; and also proposing imposition of penalty under Section 78 (1) of the Act ibid.

L Subsequéntly, the appellant in terms of Section 142(3) of CGST Act, 2017 read
with Section 11B of the CEA, 1944, claimed refund of cenvat credit of service tax paid
under Legal Consultancy Service for the reason that they vyere' unable to avail the
“cenvat credit of service tax amount of ‘Rs.1,56,577/- paid on 06.06.2018 in the post
GST regime. The refund was sanctioned by D.C., Div-I, CGST, Ahmedabad North vide
OIO No: 01/DC/19-20/Rafund dated 20.06.2019 in terms of Section 142(3) of CGST

";\ - u\
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Act, 2017 read with Section 11B of the CEA, 1944. However, in post audit, it was
observed that in terms of Section 142(8)(a) of CGST Act, 2017, the refund claimed by
- the appellant is not admissible as input tax credit hence should be treated as arrears.
Therefore, SCN was issued to the appellant on 16.03.2020 proposing recovery of
- erroneously sanctioned refund of Rs.1,56,577/- alongwith interest. This SCN was later
adjudicated vide QIO No: 04/DC/20-21/Dem dated 25.06.2020, wh‘efein recovery of
Rs.1,56,577/- alongwith interest was ordered. ' : '

5. Meanwhile the demands raise‘d'vide: SCN No. VI/1(b)—01/C-V/AP-31/2017—18
-dated 23.07.2018, proposing recovery of service tax to the tune of Rs.13,82,461/-
"(Rs.6,10,651/- + Rs.1,56,577/- + Rs.6,15233/-) was 'adjudicéted vide the impugned
order (OIO 'No.l5/DC/Demand/2020—2_1/S.Tax dated 24.09.2020). The adjudicating
authority confirmed and ordered recovery of service tax demand of Rs.6,10,651/-
alongwith interest and appropriated the amount of Rs.6,10,651/- & Rs.1,90,170/-
alreédy paid by the apoellant against tax and interest liability respectively; he also
imposed a penalty of Rs.6,10,651/-. On the service tax demand on Legal Consultancy
~ sepvice, the adjudicating authority held that as the demand of Rs.1,56,577/- alongwith
interest is already adjudicated vide OIO No: 04/DC/20-21/Dem c}a"ced 25.06.2020,
therefore the only issue left to be decided-is the imposition of penalty. He, therefore,
- considering that the tax and interest liability already stands decided, imposed the :
penalty of Rs.1,56,577/- "under Section 78. The demand of service tax on forfeiture of
advance -income was also confirmed and he ordered recovery of service tax of
'Rs.6,15,233/4 alongwith interest and impo'sed a penalty of Rs.6,15,233/-.

6. Aggriéved by the demand confirmed in the impugned order, the appellant
preferred the present appeal, mainly on following grounds:-

a) Penalty for short payment of service tax on Rent a Cab and Legal Consultancy

services is not imposable as tax alongwith interest was paid before issuance of -

SCN. Short payment of service tax cannot construe willfull piis-statement or
suppression of facts as there was no mens rea on their part and as tax has
been paid on the basis of the tax ascertained by an officer, benefit of Section
73(3) should be granted. To support their contention they placed reliance on
Board's Instruction dated 18.08.2015; 2017 (347) ELT 71 (HC Kar), 2016(46) STR
_ 866 (Tri-Chennai), 2017 (49) STR 229 (Tri-Del); 2009(238) ELT 3 (SC).

b) Since'the service tax paid on Légal Consultancy service under RCM is available -
as credit, the entire demand is revenue neutral. Reliance placed on citations
© 2009(241) ELT 153 (Tri.Ahmd), 2005 (179) ELT 20 (SC), 2005 (179) ELT 276 (SQ),

2007 (214) ELT 321 (SQ). , :
¢) On the demand on forfeiture of advance income, they contended that as per
the Purchase Order agreenﬁent entered with their customer, for sale of
customized goods, they received certain amount as advance from the
customer however, on cancellation of the salé agreement by the customer,
they forfeited the advance amount received because by the time the customer
terminates / cancels the contract, the appellant had already incurred some
expenses towards such customized products. It is against such cost incurred &
upon termination of sale contract that they retain the amount of advance
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received from such customer and does not return the payment back to the
customer. The act of forbearance from which the other person is not actually
being: benefitted cannot be construed as amount towards sale of goods or
consideration for any taxable -activity carried out by the coritractee as. |
envisaged u/s 66E(e) of the Act.
~d) In terms of para 2.3.2 of the CBEC Service Tax Education Guide, 2012 advance
forfeited for cancellation of an agreement to provzde a service would be
taxable, if such forfeited amount represent consideration for the agreement
that was entered into for the provision of service. The said advance was not a
consideration for the provision of service of towards service agreed to be
- provided. but an advance for sale of goods governed by separate laws.
Reliance placed on 2013 (298) ELT 534 (Tri.LB), 2007 (216) ELT 51 (Tri-Murnbai).
e) When the demand is not sustainable, interest u/s 78 is also not payable.
Reliance placed on 1996 (88) ELT 12 (SC). _ S '
- Slmllarly, penalty is also not imposable u/s 78 as activity undertaken does not
construe to rendition of service for consideration. Moreover, non- payment
was under bonafide belief that there would be no service tax liability as the
~ advance was received towards sale of goods Reliance placed on 2001 (134)

ELT 679 (Tri- Delhl)

7. Personal 'hearing in the matter was held on 13.10.2021 through virtual mode.
Shri Ashish Dave, Assistant Manager (Finance) appeared on behalf-of the appellant.
He ljeiterated the submissions made in the appeal memorandum. '

8. I have carefully gone through the facts and circumstances of the case, the
,|mpugned order passed by the adjudicating authority, submissions made in the
appeal memorandum and the evidences available on records. As the appellant have
not disputed the tax and interest liability on Rent a Cab services and Legal
Consultancy services, therefore, limited issues to be decided under the. present appeal

are as under;

-a) Whether penalty of Rs.7,67,228/- [Rs.6,10,651/- + Rs.1,56,577/-] imposed | .
in impugned order for short payment of service tax under RCM on Rent a
Cab services and Legal Consultancy services, is Jegally sustainable or not?

-b) Whether service tax demand of Rs.6_,15,233/— on account of forfeiture of
advance by the apbe!lant towards cancellation of order is liable for

service tax or not?

9. I find that the adjudicating authority confirmed the service tax demand of
Rs.6,10,651/- alongwith interest under Rent a Cab services and appropriated the

. payment of tax and intarest made by the appellant against such tax and interest
liability. He also imposed equivalent penalty of Rs.6,10, 651/-.

9.1 The demand of Rs.6,10,651/- has been raised under proviso to Section 73 (1)
of the F.A, 1944, by invoking extended period of limitation, on the ground that the




F.No: GAPPL/COM/CEXP/399/2020-Appeal

“ appellant under RCM short paid service tax on Rent a Cab services, by suppressing

. the nature.and value of taxable service with an intent to evade payment of tax. The
appeliant voluntarily paid the tax alongwifh interest before issuance of SCN and
contested imposition of penalty in the present appeal by contesting that short
‘payment of service tax cannot construe willfull mis-statement or suppression of facts:
It was also contended that as payment of tax alongwith interest was made before
issuance of SCN, they are eligible for benefit of Section 73(3) of the F.A,; 1944. To
examine their claim, both Section 73(3) and 73(4) are reproduced below; '

Section 73(3) Where any service tax has not been levied or paid or has been short-levied or
short-paid or erroneously refunded, the person chargeable with the service tax,
or the person to whom such tax refund has erroneously been made, may pay the
amount of such service tax, chargeable or erronepusly refunded, on the basis of

- his own-ascertainment thereol, or on the basis of tax ascertained by a Central
Excise Officer before service of notice on him under sub-section (1) in respect of
" such service tax, and inform the [Central Excise Officer] of such payment in
writing, who; on receipt of such information shall not serve any notice under sub-
section (1) in respect of the amount so paid : R
_Prbv'ided that the [Central Excise Officer] may determine the amount of short-
payment of service tax or erroneously refunded service tax, if any, which in his
opinion has not been paid by such person and, then, the [Central Excise Officer]
shall proceed to recover such amount in the manner specified in this section, and
the period of [thirty months] referred to in sub-section (1) shall be counted from
the date of recejpt of such information of payment.
Explanation.{1] — For the removal of doubts, it is hereby declared that the
interest under section 75 shall be payable on the amount paid by the person
under this sub-section and also on the amount of short payment of service tax or
_ erroneously refunded service tax, if any, as may be determined by the [C entral
 Excise Officer], but for this sub-section.

" [Explanation 2. — for the removal of doubts, it is hereby declared that no
penalty under any of the pro visions of this Act or the rules made thereunder shall
be imposed in respect of payment of service tax under this sub-section-and
interest thereon,] o ' '

Section 73(4) Nothing contained in sub-section (3) shall ap,dﬂ/ to a case where any service tax
has not been levied or paid or has been short-levied or short-paid or
erroneously refunded by reason of —

(@ frauc or

) collusion’ or

() wifful mis-statement; or

() suppression of facts; or

(e contravention of any of the provisions of this Chapter or of the rules

made thereunder with intent to evade payment of service tax.

It is clear from the legal provis'ions above that if the assessee pays service tax
alongwith interest under Section 73(3), no show cause notice shall be issued.
"Conversely, sub-section (4) of section 23 mentions that nothing contained in sub-
section (3) shall apply to a case where any service tax has not been levied or paid or
has been short-levied or short-paid or erroneously refunded by reason of fraud or

~<_ collusion or willful mis-statement or suppression of facts or contravention of any of
S t‘he provisions of this Chapter or of the rules made there under with intent to evade
BRI _ﬁayment of service tax. Since the appellant have not contested the demand of tax &

. interest demanded under proviso to Section 73(1), which deals with the demand of

et { _.3-
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service tax not paid by reasons of fraud or willful mis-statement, I find that the
- benefit of waiver of penalty under Section 73(3) cannot be extended to them in terms
of Section 73(4) which clearly state that in case of willful mis-statement or
- suppression of facts, sub-section (3) shall not be applicable. '

9.2 The adj'udica'ting authority has imposed penalty under Section 78 of the
Finance Act, 1994 whlch deals with penalty for failure to pay service tax for reasons of
-fraud etc. Sub section’ (1) of Section 78 states that wiere any service tax has not
been levied or paid or has been short levied or short-paid or erroneously refunded by
reason of fraud or collusion or willful mis-statement or suppression of facts or
contravention of any of the provisions of this Chapter or of the rules made
. thereunder with the intent to evade payment of service tax, the person, who has been
served notice under the proviso to sub-section (1) of Section 73, shall, in addition to
- the service tax and interest spec‘ifié'd in the notice, be also liable to -pay a penalty,
which shall be equal to 100% of the amount of such service tax. '

- 9.3 Thus,: the crucial words in Section 78(1) of the Finance Act, 1994 are ‘by reason
of fraud or collusion’or ‘willful misstatement’ or ‘suppression of facts’should be read
in conjunction with 'the intent to evade payment of service tax. 1 find that the

-demand was raised based on detection noticed during scrutiny of documents by -
audit. It is the responsibility of the appellant to correctly assess their tax liability and
pay the taxes. The charges incurred by the appellént under Rent.a Cab service and
payment of tax made thereof clearly show that they were aware of their tax liability

. but chose not to discharge their tax liability properly instead short paid the tax which

undoubtedly bring out the fact that there was willful misstatement with an intent to
- evade payment of service tax, hence are liable for penalty under section 78. -

-9.4 The appellant have placed reliance on Board's Instruction dated 18.08.2015
. issued vide F.N0.137/46/2015-ST, wherein it was clarified that in cases not involving
fraud, suppression of facts, etc, if the assessee pays the tax and interest thereon, on
the basis-of his own ascertainment or that ascertained by the department, no penalty
is payable and no show cause notice shall be served under sub-section (1) of Section
73 in respect of the amount so paid. In the instant case, I find that the demand has -
been raised by invoking suppression of facts, hence, aforesaid instruction.cannot be
. made applicable to the present appeal. Further, the case laws relied by thé appeltant
 are also not squarely applicable to the present case, .as Hon'ble CESTAT, Chennai in
the case of C; Ramachandran 2016(46) STR 866 (Tri- -Chennai), held that “We find that
" the sald amounts have already been disclosed in the ST-3 returns and that the tax
along with interest has already been deposited during the course of audit and before
- the'issuance of show cause notice”. As the-value of taxable service in the instant case
: was-sﬁppressed; the above decision cannot be relied upon.

9. 5 I place reliance on para. 8 of the decision of Hon'ble High Court of Bombay in
‘the case of Responswe Industries Ltd [2019(026) GSTL 457 Bom.], wherein it was

held that;
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“8  From the record it is undisputed that Appellant had not paid the service tax as the

‘ outward transportation under the category of GTA for the perfod from Apri, 2009 to

- December, 2011, this even though they had admittedly incurred expenses for the same.

. It is only during the course of EA 2000 audit that above non-payment of service
tax on the part-af the Appellant was discovered By the revenue. This discovety on
the part of the Revenue led the Appellant to deposit the service tax as well as
interest thereon even before the show cause notice was issued by the revenue. In
the above circumstances, even if the fax and the interest on the same was paid

- before the issue of notice, it is not open to the Appellant to take benefit of Section
73(3) of the Act as the non-payment of the service tax was on account of
suppression with a mala fide intention to evade payment of service tax. Thus in

- view of Section 73(4) of the Act, the be_neﬁt of Section 73(3) of the Act. claimed by
the—AppeIlaj:vt would not be available.” ' Emphasis supplied.

Thus,-applying the ratio of above decision of Hon’be High Court of Bombay, I, uphold
the'_penalty imposed by the adjudicating authority under Section 78 in respect of
- short payment of tax under Rent a Cab service.

. ' 10. On the issue of service tax demand on:Legal Consultancy servic_e, it is observed
that the adjudicating authority has imposed equivalent penalty of Rs.1,56,577/- on
-the appellant without deciding the demand of service tax and interest, on the

. reasoning that the same stands decided vide OIO No: 04/DC/20-21/Dem dated
25.06.2020. - '

'10.1 From the facts of the case, it is ¢lear that two demand notices were issued to -
the appellaht. The SCN dated 23.07.2018 proposed (i) demand and recovery of
service tax. of Rs.1,56,577/- alongwith interest short paid, (ii) appropriation of
Rs.1,56,577/- and Rs.61,387/- interest respectively paid against the tax demand and
interest and (iii) proposed imposition of penalty. While the second SCN dated
16.03.2020 was issued proposing recovery of erroneous sanctioned refund of cenvat
~credit of such tax paid under Legél Consultancy service. Both the SCNs covered
different matters. The OIO dated 25.06.2020, decided the second SgN covering issue
. of erroneous refund of CENVAT credit of tax paid and not the issue of short payment
. of service tax under Legal Consultancy service to the tune of Rs.1,56,577/- alongwith
interest & appropriation thereof. The law requires that any demand notice issued
needs to be decided. Unless the tax liability raised in first SCN is decided, penalty for
"non-payment of service tax for reasons of fraud there under cannot be imposed.”

10.2 In the present appeal, the demand of Rs.1,56,577/- alongwith interest raised

vide SCN No. VI/l(b)-Ol/C-V/AP-S1/2017-18 dated 23.07.2018, was not decided by
the'adjudicating authority on the ground that said demand alongwith interest stands
decided vide OIO No: 04/DC/20-21/Dem dated 25.06.2020 by recovering the

- erroneous refund sanctioned. Such an interpretation by the adjudicating authority
appears to be not backed by law and shall not sustain in the court of law as demand

raised for short payment of service tax and subsequent refund, of CENVAT credit of

. such tax paid are altogether different matters. Tax liability cannot be denied merely

"™ on the ground that CENVAT credit /refund of unutilized credit is subsequently

> “admissible to the appellant.
. x '
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10.3 It is observed that the appellant in the present appeal have neither contested
‘the demand. of service tax and interest liability nor disputed the appropriation of
amount pald by them against these demands. Instead they preferred to challenge |
only the imposition of penalty. In the interest of justice, the adjudicating authority
while imposing the penalty should have first decided the service tax demand and

~interest liability, whicn I find was not done in the impugned order. However,

considering the wordings of Section 78 which stipulate that, if any person who has
failed to pay service tax with an intent to evade payment of tax and where notice has
been issued under the proviso to sub-section (1) of section 73, then in addition to the
“service tax and interest specified in the notice, he is also liable to pay a penalty equal
to hundred per cent of the amount of such service tax.

. SECTION [78. Penalty for failure to pay service tax for reasons of fraud, etc. — (1)
Where any service tax has not been levied or paid, or has been short-levied or short-paid,
or erroneously refunded, by reason of fraud or coffusion or wilful mis-statement or
suppreSS“rbn of facts or contravention of any of the pro visiops of this Chapter or of the

rules made thereunder with the intent to evade payment of service lax, the person-who

~ has been served notice under the proviso to sub-section (1) of section 73 shall, in addition

to the service tax and interest specified in the notice. be also liable to pay a penalty which
shall be equal to hundred per cent. of the amount of such service tax :

As the non-payment 0. Service tax on the part of appellant was dlscovered by the
- revenue during the course of audit, therefore, by applying the ratio of decision of
. Hon'ble High Court of Bombay passed in the case of Responsive Industries Ltd
[2019(026) GSTL 457 Bom.], I find that ‘the benefit of Section 73(3) cannot be
extended to the appellant and therefore hold that penalty under Section 78 was
nghtly imposed by the adjudicating authority. In light of above discussion and the |
fact that the appellant have accepted thelr tax and interest liabilities, [, uphold the -

penalty imposed under Section 78.

11, On the issue whether advance of Rs.41,01,522/- forfeited towards cancellation
of order is liable for service tax or not, it is observed that the adjudicating authority

- confirmed the demand of Rs.6,15,233/- on the argument that such advance was a
consideration received by the appellant or penalty imposed on the buyer for not
- executing the contractual obfigation, hence covered under declared service provided

. "Agreeing to the ob//gatron to refrain from an act. or to tolerate an act or a situation,
or to do anract’ as prowded under Section 66E (e) of the Act.

-11. 1 The appellant however are contestmg that the advance amount was forfeited
for failure to honour contract hence cannot be construed as a consideration for the
provision of service agreed to be provided. It is in fact charged as penalty or
compensation to claim the damages from the customer to recover the cost incurred
towards customized products in the context of contract for sale of goods which were
earlier proposed to be sold. It is agalnst such cost incurred & upon termination of
- sale contract that the advance was forfeited. They also argued that the act of
forbearance from which the other person is not actually being benefitted cannot be
- construed as amount towards sale of goods or consideration for aﬁy taxable activity
B arried out by the contractee as envisaged u/s 66E(e) of the Act.
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11.2 To examine whether the amount forfeited by the appellant was a consideration
against a service, Section 67 shall be relevant. The manner of determining the value

.of service on which service tax becomes payable is provided in Section 67 of the

Finance Act-1994. It deals with valuation of taxable service for charging service tax. - -

Section 67 of the Finance Act is reproduced below:- |
' SECTION [67. Valuation of taxable services for charging service tax. — (1) Subject to
- the provisions of this Chapter, where service tax is chargeable on any taxable service with
reference to its value, then such value shall, —

) in a case where the provision of service is for a consideration in money, be
the gross amount charged by the service provider for such service provided or to

be provided by him; , - ' A
(i) ina case where the provision of service is for a consideration not wholly or

- partly consisting of money, be such amount in money as, with the addition of
" service tax charged, is equivalent to the consideration;
(i) in a case where the provision of service is for a consideration which is not
- a;certainable, be the amount as may be determined in the prescribed manner.

(2) Where the gross amount charged by a service provider, for the service provided or to
be provided is inclusive of service tax payable the value of such taxable service shall be
such amount as, with the addition of tax pa yvable, is equal to the gross amount charged.

(3) The gross amount charged for the taxable service shall include ahy amount received
towards the taxable service before, during or after provision of such service. '

(4) Subject to the provisions of sub-sections (1} (2) and (3), the value shall be determined
in such manner as may be prescribed. ' : '

Explanation. — For the purposes of this section, —
{a [“consideration” includes —
{pany amount that is payable for the taxable services provided or to be provided,
(i) - any reimbursable expenditure or cost incurred by the service provider and
 charged, in , , -
the course of providing or agreeing to provide a taxable service, except in such
circumstances,
and subject to such conditions, as may be prescribed,

(iv) any amount retained by the lottery distributor or selling agent from gross sale
amount of . -
lottery ticket in addition to the fee or commission, if any, or, as the case may be,

the
discount received, that is to say, the difference in the face value of lottery ticket

and the
price at which  the distributor or selling agent gets such ticket.'/

w (emphasis supplied)

It is, thus, clear that where service tax is chargeable on any taxable service with
reference to its value, then such value shall be determined in the manner provided for
in (i), (i) or (iii) of sub-section (1) of Section 67. What needs to be noted is that each
of these refer to “where the provision of service is for a consideration”, whether it be
in the form of money, or not wholly or partly consisting of money, or where it is not
ascertainable. In either of the cases, there has to be a nconsideration” for the

11
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- provision of such service. Explanation to sub-section (1) of Section 67 clearly provides
that only an amount that is payable for the taxable service will be considered as
- “consideration”.

11.3 The term ‘consideration’ has not been defined in the Act. As per explarration
(a) to Section 67 of the Act “consideration” includes any amount that is
-payéble for the taxable services provided or to be provided. However, it is defined in
section 2 (d)-of the Indian Contract Act, 1872 as under-

“When, at the desire of the promisor, the promisee or any other person has

done or abstained from doing, or does or abstains from doing, or promises to

"do or to abstain from doing, something, such act or abstinence or promise is

- called a consideration for the promise” o '

In simple terms, ‘consideration’ means everything received or’ recoverable in

- .return for a provrsron of service which includes -monetary payment and any

. consideration of non- monetary nature or deferred consideration as well as recharges
between establishments located in a non-taxable territory on one hand and taxable
territory. In the instant appeal, the advance retained or forfeited cannot be
-conéider_ed.a‘ consideration against provision of service as the appellant are engaged
in manufacture of Air Compressor and spare parts and had received advance from
their customer in terms of the contract for sale of customized goods and not against

provision of any service.

11.4 This aspect is further explained in Para 2.3.1 of the CBEC taxation of services
. (Education Guide) which clarifies that to be a service an activity has to be carried out
for a consideration. Therefore, fines and penalties which are legal cohsequences of a
. person’s actions are not in the nature of consideration for an actmty The appellant
. in the instant case was recovering the compensation for cancellation of sale deed
contract and not receiving any consideration as was held in the impugned order.
Here it is relevant to refer Sectlon 53 of the Indian Contract Act which i is reproduced

-be!ow

" When a'cantracf contains reciprocal prbmi.«:es, and one party to the contract prevents the
ather from performing his promise, the contract becomes viodable at the option of the party
so prevented: and he is entitled to compensation from the other party for any loss which

© he may susram in consequence of the non-performance of the contract”

It is evident from the above Iegal provisions that compensation is entltled from
the other party who prevented from performing the contract, for any loss which he
"may sustain as a consequence of the non- performance of the contact. What the
* appellant charged was compensation for the loss incurred in’ consequence of the
non-performance of the sale contract. Para 2.3.2 of the CBEC Taxation of Services
(Education Guide) further clarified  that advance forfeited would represent
‘consideration if it was for cancellation of an agreement . entered for provision of
service. Whereas in the instant case the agreement was for sale of customized
product and not for any pr0w5|0n of service hence such forfeited advance shall not

present consideration.:

12
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11.5 The Kolkata Eastern Bench of Hon'ble Tribunal in the case of M/s. Amit
Metaliks Ltd has dealt with a similar.issue as in the present case and at para 27, held

that:
i
27, As far as the compensation received from M/s. Amit Mines is concerned, the show
* cause notice mentions the leviability of Service tax on the amount received towards the
compensation for non-supply of the agreed quantity of mangahese ore under Section
64E(e) of Finance Act which is even otherwise is purely the transaction sale of the iron ore
" to the appellant by M/s. Amit Mines. Thus, the compensation amount is towards default.
on the sale of the goods. The sale could not be effected and, therefore, appellant received
the liquidated damage by way of raising the debit note which was honoured by M/s. AML.
Thus, this amount of com,bensation/lr‘c;uidated damage cannot be treated as service under
Saction 64E(e) of the Act. The demand is thus not sustainable on this aspect also. '

11.6 Larger Bench of Hon'ble Tribunal South Zonal Bench ir the case of Repco

Home Finance Ltd [2020 (42) GS.T.L. 104 (Tri.-LB)] while answering the reference
. made on the divergent views expressed by Division Benches of the Tribunal on the
. . issue as to whether foreclosure charges levied by. the banks and non-banking
~ financial companies on premature termination of loans are leviable to service tax

under the head "banking and other financial: services” held that; |

~ 51. It is not possible to accept the reasoning given by the Bench in Hudco in view of.
the discussions made above. The amount of damages is clearly stipulated in the contracts
and no element of service is sought to have been rendered by the banks to borrowers. In
fact as noticed above, the contract has been broken by the borrowers for which the

_ banks are entitled to claim damages. The foreclosure charges are nothing but
damages which the banks are entitled to receive when the contract is broken. The
amendment made in Section 65(12) of the Finance Act in the definition of “banking
and qﬂlér financial services” by addition of “lending” is not relevant at all for the
purpose of determining whether service tax can be levied on foreclosure charges.”

Emphasis supplied.

. 11.7 Likewise, Principal Bench of Hon'ble Tribunal, New Delhi in the case of Lemon
Tree HoteIA[-2020 (34) G.S.T.L. 220 (Tri. - Del.)] while dealing with the issue whether an
obligation to refrain from an act or to tolerate an act or situation would result in
-supply of services when a sum paid as -a deposit by a client to a hotelier, where the
client exercises the cancellation option available to him and that sum is retained by -
the hotelier, can be regarded as consideration for the supply of a reservation service,

held that;

5, Having considered the rival contentions, I find that the aforementioned observation
of the Commissioner (Appeals) are erroneous and have no legs to stand. Admittedly, the
customers payran amount to the appellant in order to avail the hotel accommodation
services, and not for agreeing to the obligation to refrain from an act, or, to tolerate an
act or a situation, or to do an act and chargeable on full value and not on abated value.
'The amount retained by the appellant is for, as they have kept their services available for
the accommodation, and if in any case, the customers could not avail the same, thus;
under the terms of the contract, they are entitled to retain the whole amount or part of it.
. Accordingly, I hold that the retention amount (on cancellation made} by the
appellant does not undergo a chanjé after receikt. Accordingly, I hold that no

13
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service tax /s attracted under the p_rdvfslons of Section 66E(e) of the Finance Act.
Accordingly, this ground is allowed in favour of the appellant * Emphasis supplied.

11.8 A similar issue was also decided by me earlier in the case of M/s. Hi Tech
IndUstries vide OIA- No:AHM-EXCUS-002-APP-17/2021-22 dated 21.09.2021
wherein relying on various decision of Hon'ble Tribunal, it was held that the amount
- booked as Order Cancellation incorne which is in fact forfeiture of amounts/penaity
paid by the buyer to the appellant is in the nature of compensation for non-
- performance of contractual obligation and such transaction, bemg compensation
. against breach of contractual obligation, does not per se amount to a consideration
and does not per se constitute any ‘service or declared service s en\nsaged under
Sectlon 658(44) and Section 65E(e) of the Act.

11.9 I therefore, find that the recovery of liquidated damages/penalty from .
customer cannot be said to be towards any service per se, since neither the appellant
Is carrying on any activity to receive compensation nor can there be any intention of
- the ‘other party to breach or violate.the contract and suffer a loss. The purpose of
imposing compensation or penalty is to ensure that the defaulting act is not
- undertaken or repeated and the same cannot be said to be towards toleration of the
defaulting party. The"éxpectation of the appellant is that the other party complies
_with the terms of the contract and a penalty is imposed only if there is non-
) compliance'. The activities, therefore, contemplated under section 66E(e), when one
party agrees to refrain from an act, orto tolerate an act or a situation, or to do an act,
are activities where the agreement specifically refers to such an activity and there isa
.ﬂow of con5|deratlon for this actlwty '

11.10 Thus, applying the ratio of above decisions and in view of the aforesaid
discussion, it is, therefoe, not possible to sustain the view taken by the adjudicating
‘ authority that advance amount forfeited have been received/retained by the
appellant towards “consideration” for "tolerating an act” leviable to service tax under
“section 66E(e) of the Finance ‘Act. I, therefore, hold that the impugned order
confirming the demand in the matter fails to sustain legally on merits and deserves to
. be set-aside. Accordlngly, when the demand fails, there cannot be any question of

. interest and penalty

12. In view of above discussion and the decisions of the various ledICIa| forum, I
- pass the fo!lowmg order:

(i) I uphold the impugned Order-in-Original to the extent it relates to imposition

_ of penalty of Rs.6,10,651/- 8 Rs.1,56,577/- for service tax short paid under

Rent a Cab and Legal Consultancy services respectively, during the disputed
period;

(i) I set aside the impugned Order-in-Original to the extent it relates to demand
of Rs.6,15,233/- alongwith interest and penalty conflrmed under declared
' service "Agreemg to the ablfgat/on to refrain from an ac¢ or to tolerate an act

14
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or a situation, or to do an act’ under Section 66E {e) of the Act during the

disputed period.
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The appeal filed by the appellant stands disposed off in abovge terms.
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